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Was Webster, perchance, 
a corporation lawyer? 


Seems so from his definition of Vexation: "State 
of being troubled," his dictionary says, and adds, 
“esp. harassed by process of law." 

Now who knows that so well as the lawyer for a 
corporation — especially if the corporation is quali- 
fied in one or more states? Vexation, indeed — 


. «. with an occupation license tax to be paid in one state and 
an income tax in another, a use tax hrre and a corporate excess 
tax there . . . with sales taxes, intangib'e property taxes and 
“bus ness" taxes . . . wth an annual capital stock return to be 
filed in one state and an annual “foreign bonus report’ in an- 
other, and a Report of Change in State 

still another . . . with an annual report of dividends pa‘'d to 
residents to be fi'ed In some states, a regi-try statement in others, 
and in one an Annual Certificate of Condition .. . 


No wonder, then, we find lawyers these days so 
frequently advising statutory representation by the 
Corporation Trust system — a system that sodeene 
all the detail of taxes to be paid and reports to be 
filed to one simple thing at a time . . . and pro- 
vides, for all legal process served on it as the com- 
pany's agent, the efficient handling only a specially 
trained organization with years of experience can 

rovide ... Yes sir, Mr. Webster, Corporation 
Frust representation takes Vexation out of the 
vocabulary of both attorney and client. 


CORPORATION TRUST 


The Corporation Trust Company 
CT Corporation System 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 


When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbia and in every 
province of Canada, we: 


1—obrain for lawyers, from 
official sources, any official 
information the lawyer needs 
for incorporating or —- 
ing client inany jurisdiction: 


2—under the lawyer's direc- 
tion, attend to all clerical 
details of incorporation or 
qualification as each different 
jurisdiction may require—fil- 
ing, recording, advertising, 
holding incorporators’ meet- 
ing, etc.; 


3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 


4-keep attorneys informed 
of all state taxes to be pai 
and reports to be filed by a 
client corporation in the 
state of incorporation and any 
states in which it may qualify 
as a foreign corporation. 


Having completely equipped 
transfer ents at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
Agent, or Registrar, for the se- 
curities of corporations ; 


2—as Custodian of Securities, Es- 
crow Depositary or Depositary 
for potgecieten Committees, 
or Liquidating Agent for corpo- 
rations being dissolved. 


The associated cumpanies’ loose-leaf service division 


COMMERCE) ChEARING HOUSE, Ino, 


NEW YORK CHICAGO WASHINGTON 


EMPIRE STATE BLOG. 214N. MICHIGAN AVE. MUNSEY BLDG, 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Partial List of Fields or Topics Covered 


Federal Taxes + State and Local Taxes + Social 
Security - Liquor Control - Banking ~- Public 
Utilities - Securities Insurance + Trade Regu- 
lation + Carriers + Aviation + Food, Drugs and 
Cosmetics + Bankruptcy - Warlaw - Chattel 
Mortgages - Conditional Sales - Labor + Trusts 
and Estates - Accountancylaw - Congressional 
and Legislative Reporting + U. S. Supreme Court 
Reporting - ian Taxes ~- Inheritance Taxes 
Federal Administrative Procedure 





Rights in Unpaid Accrued Dividends 


Decisions rendered within the 
past few years involving changes 
in capitalization of corporations 
which affected unpaid accrued 
dividends of preferred stockhold- 
ers may, for convenience, be di- 
vided into two groups—those in 
which the protesting stockholders 
prevailed * and those in which they 
did not.? 

Ohio and Virginia continue to 
be the only states which have stat- 
utes which specifically permit 
amendment to corporate charters 


providing for the elimination of 
accrued undeclared dividends.* The 
trend of the recent decisions in 
other states has been, on the one 
hand, to deny a dissenting stock- 
holder relief where an exchange, 
as a result of recapitalization, 
offered the stockholder gives him 
the option of retaining his stock 
by continuing it as an active issue,* 
and; on the other hand, to grant 
relief where the exchange offered 
virtually compels him to accept it 
or see his equity foreclosed.® 


1 Keller et al. v. Wilson & Co., Inc., (Del.) 190 A. 115; Consolidated Film Indus- 


tries, Inc. v. Johnson, (Del.) 197 A. 489; Bay Newfoundland Co., Lid. v. Wilson & 
Co., Inc., 4 A. 2d 668; Bay Newfoundland Co., Ltd. v. Wilson & Co., Inc., 11 A. 2d 
278; Buckley et al. v. Cuban American Sugar Co., (N. J.) 19 A. 2d 820, appeal dis- 
missed by consent in Court of Errors & Appeals, Dec. 10, 1940, also dismissed in 
Chancery Court; an earlier New Jersey case is Lonsdale Securities Corp. et al. v. 
International Mercantile Marine Co., (1927) 139 Atl. 50; Wiedersum v. Atlantic 
Cement Products, Inc., (N. Y.) 25 N. Y. S. 2d 496; Davison et al. v. Parke, Austin & 
Lipscomb, Inc., (N. Y.) 285 N. Y. 500, 35 N. E. 2d 618; Patterson et al. v. Durham 
Hosiery Mills et al., (N. C.) 200 S. E. 906; Clark v. Henrietta Mills, (N. C.) 12 

* Romer et al. v. Porcelain Products, Inc., (Del.) 2 A. 2d 75; Havender et al. v. 
Federal United Corporation, (Del.) 11 A. 2d 331; Frank et al. v. Wilson & Co., Inc. 
(Del.) 9 A. 2d 82; Shanik v. White Sewing Machine Corp., (Del.) 15 A. 2d 169 
affirmed, 19 A. 2d 831; Kreicker v. The Naylor Pipe Co. et al., (Iil.) 29 N. E. 2d 502, 
judgment affirmed, 61 S. Ct. 735; McQuillen et al. v. National Cash Register Co., 
(Md.) 27 F. Supp. 639; affirmed 112 F. 2d 877; appeal filed in U. S. Supreme Court 
on other grounds, September 30, 1940; certiorari denied, 61 S. Ct. 140; rehearing 
denied, 61 S. Ct. 316; Sander v. Janssen Dairy Corp., (N. J.) 36 F. Supp. 512; 
Vulcan Corp. v. Westheimer & Co. et al. (Ohio) 27 Ohio Abstract 694, appeal dis- 
missed, 19 N. E. 2d 901; Johnson et al. v. Lamprecht et al., (Ohio) 15 N. E. 2d 127; 
Johnson v. Fuller et al., we) F. Supp. 744, affirmed, 121 F, 2d 618, appeal filed in 
U. S. Supreme Court, Sept. 26, 1941, Docket No. 656; Harvey v. Nat Drug Co., 
(Pa.) 30 D. & C. 318; Ainsworth v. Southwestern Drug Corp., (Tex.) 95 F. 2d 172. 

*Ohio: G. C., Sec. 8623-14, as amended by L. 1939, S. B. 47; Virginia: Code, 
1936, Sec. 3780, as amended by L. 1938, Ch. 309. 

* Shanik v. White Sewing Machine Corp., (Del.) 15 A. 2d 169, affirmed, 19 A. 
2d 831; Kreicker v. The Naylor Pipe Co. et al., (Ill.) 29 N. E. 2d 502; judgment 
affirmed, 61 S. Ct. 735; Clark v. Henrietta Mills, (N. C.) 12 S. E. 2d 682; Johnson 
et al. v. Lamprecht et al., (Ohio) 15 N. E. 2d 127; Johnson v. Fuller et al., (Pa.) 36 
F. Supp. 744, affirmed, 121 F. 2d 618, appeal filed in U. S. Supreme Court, Sept. 26, 
1941, Docket No. 656. 

® Keller et al. v. Wilson & Co., Inc., (Del.) 190 A. 115; Consolidated Film Indus- 
tries, Inc. v. Johnson, (Del.) 197 A. 489; Davison et al. v. Parke, Austin & Lipscomb, 
Inc., (N. Y.) 285 N. Y. 500, 35 N. E. 2d 618; Patterson et al. v. Durham Hosiery Mills 
et al., (N. C.) 200 S. E. 906. 
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Domestic Corporations 


Delaware. 


Acceptance by inspectors of proxies of stockholders of record, who 
sold their stock during period corporate books were closed, upheld; 
rejection of proxy relating to certificate in names of husband and wife, 
signed only by husband, ruled proper. In disputing the election 
of certain directors, petitioners’ claims involved votes relating to 
shares sold by record owners and delivered to purchasers during the 
20-day period prior to the stockholders’ meeting during which the 
stock transfer books were closed. The record owners had given 
proxies which had been used at the meeting. The Court of Chancery, 
New Castle County, upheld the inspectors in accepting these votes, 
pointing out that the persons on whose proxies the stock was voted 
at the stockholders’ meeting were stockholders of record within the 
meaning of the statute, Sec. 17, paragraphs 2, 3 and 4, G. C. L., though 
they were not the real beneficial or equitable owners of that stock. 
“A mere nominal owner,” observed the court, “naturally owes some 
duties to the real beneficial or equitable owner of the stock; and 
even if the right to demand a proxy is not exercised, if the vendor 
exercises his legal right to vote in such a manner as to materially 
and injuriously affect the rights of the vendee, he is, perhaps, answer- 
able in damages in some cases.”’ The court upheld the inspectors 
conducting the election in rejecting a proxy signed merely by a 
husband, where the stock was issued in both the names of the hus- 
band and wife, although they were not described as such in the 
certificate, noting that “both husband and wife, but neither of them 
alone, were stockholders in and members of the defendant corpora- 
tion. Both were entitled to exercise and enjoy jointly, but not other- 
wise, all of the usual rights and powers incident to stock ownership, 
including the right to vote such stock in person or by proxy.” 
In the matter of Giant Portland Cement Company, 21 A. 2d 697. Com- 
merce Clearing House Court Decisions Requisition No. 265831. 
E. Ennalls Berl of Southerland, Berl, Potter & Leahy, and George 
Gray Thouron of Wilmington (George C. Doub of Marshall, Carey 
& Doub of Baltimore, Maryland, of counsel), for the petitioners. 
James R. Morford of Marvel & Morford and William H. Bennethum 
of Wilmington (A. O. Dawson of Hines, Rearick, Dorr & Hammond 
of New York City, of counsel), for the defendants. 


Treasury shares and partnership shares as related to a quorum; 
signatures on proxies. In a proceeding under Sec. 31 of the Delaware 
Corporation Law to determine the validity of an election of certain 
directors at an annual stockholders’ meeting, the Court of Chancery, 
New Castle County, had occasion to point out that Sec. 19 prohibits 
treasury shares from being voted directly or indirectly and ruled 
that, consequently, “it would seem wholly unreasonable to count 
them in computing a quorum.” The court also indicated that for 
the purposes of a quorum the inspectors should have counted the 
shares of a certain stockholder, although he was present as attorney 
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for other shareholders, and also that the inspectors should have 
counted the shares registered in the name of a partnership, members 
of which were present at the meeting as individual stockholders as 
well in their partnership capacity. Referring to proxies mailed by 
the corporation to stockholders and received by it through the mail, 
the court observed: “Generally speaking, inspectors act properly in 
recognizing a proxy where, the genuineness not being otherwise 
assailed, enough appears from it ‘to give it the appearance of 
prima facie authenticity.’” It was indicated that a certain proxy 
was to be taken as presumptively genuine where signed merely with 
the name “Catherine Hughes,” whereas the stenciled name below the 
signature was “Catherine Hughes, Administratrix of Estate of James 
Hughes.” Referring to proxies signed with an initial, rather than 
the full Christian name stenciled on the proxy, and to a difference 
in a middle initial, the court regarded these discrepancies as not 
sufficient to require the inspectors to reject a proxy. Alterbury et al. 
v. Consolidated Coppermines Corporation et al., 20 A. 2d 743. Com- 
merce Clearing House Court Decisions Requisition No. 263345. 
Caleb S. Layton of Richards, Layton & Finger of Wilmington and 
Neil P. Cullom and James E. Freehill of New York City, for peti- 
tioners. Clarence A. Southerland and Paul Leahy of Southerland, 
Berl, Potter & Leahy of Wilmington and Leo Gottlieb and Rupert 
Warren of Root, Clark, Buckner & Ballantine of New York City, 
for respondents. Chester T. Lane, Christopher M. Jenks, John F. 
Davis and John W. Christensen of Washington, D. C., for the Securi- 
ties & Exchange Commission, amicus curiae. 


a ‘SS =e Cl6S 


District of Columbia. 


l 
r 
y 
5 
2 
e 
’ 


Legality of creation of Home Owners’ Loan Corporation affirmed. 
Home Owner’s Loan Corporation was created under Section 4a of 
The Home Owners’ Loan Act of 1933, which authorized and directed 
the Federal Home Loan Bank Board to create such a corporation. 
The Board, of which defendants were either members or executive 
officers, created the corporation by spreading its charter upon the 
Board’s records. Plaintiff contended this action was illegal and 
that the Board could create the company only by obtaining a charter | 
from some state or the District of Columbia, and sought to recover 
on behalf of the United States double the amoumt of money paid 
for the stock of the company by the Secretary of the Treasury upon 
the solicitation of the defendants. The United States Court of 
Appeals, District of Columbia, affirmed a judgment for the defend- 
ants, ruling, after an examination of the statute, that the Home 
Owners’ Loan Corporation had been properly organized according 
to law and had complete corporate existence. United States ex rel. 
Fletcher v. Fahey et al., 121 F. 2d 28. Edmond C. Fletcher of Wash- 
ington, D. C., pro se. Harvey D. Jacob and E. K. Neumann of 
Washington, D. C., for appellees. (Appeal filed in the Supreme Court 
of the United States, June 30, 1941; Docket No. 226. Certiorari denied, 
October 13, 1941.) 
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New Jersey. 


Directors, successful in derivative action against them for alleged 
dereliction of duty, held entitled to be reimbursed for reasonable 
costs and counsel fees. This was a stockholder’s derivative action 
against directors for alleged dereliction of duty. In a previous opin- 
ion, the Court of Chancery had vindicated the directors and the 
question was now raised as to whether the directors were entitled 
to reimbursement from the corporation for their reasonable expenses 
necessarily incurred by them in defending the suit. The court 
answered this question in the affirmative. In the course of its opin- 
ion the court observed: “There has been a regrettable lack of 
unanimity in the rather few decisions outside of this State on the 
question of whether directors who are ultimately successful in a 
suit of this character are entitled to be reimbursed for their reason- 
able costs and counsel fees in the litigation. No authority in this 
State has been submitted to me on the point and my own research 
has disclosed none.” It concluded that “the directors and officers 
who have successfully defended this suit on the merits and who 
have demonstrated honesty and loyalty to their trust are entitled 
to be reimbursed by the corporate defendant for their reasonable 
expenses and counsel fees either already expended or incurred in 
connection with this cause.” It was also indicated that “the cor- 
porate defendant may, if its directors so choose, pay such expenses 
and counsel fees directly without putting the directors to the neces- 
sity of paying in the first instance.” Solimine v. Hollander et al., 
19 A. 2d 344. Bilder, Bilder & Kaufman and Samuel Kaufman of 
Newark, for defendant Herman A. Fenning. Ruback & Albach and 
Meyer E. Ruback of Newark, for defendants Michael Hollander and 
other directors. Weiser & Weisman of Newark, and David Saper- 
stein of New York City, for defendant A. Hollander & Son, Inc. 


New York. 


Interest, earned during ten years plaintiff stockholder’s liquidat- 
ing dividend remained unclaimed, ruled payable to her, and not dis- 
tributable pro rata to all who were stockholders at time of dis- 
solution. In 1927, a New York corporation was dissolved and the 
defendants, comgtituting its board of directors, declared a first and 
final dividend in dissolution on the outstanding stock in the amount 
of $100 a share, payable upon surrender by the respective stock- 
holders of their stock certificates. Notice was given to all stock- 
holders and shortly thereafter all except plaintiff, who owned 
50 shares, had surrendered their certificates and received the money 
to which they were entitled. Upon plaintiff’s refusal to surrender 
her certificates, the directors, on October 27, 1927, deposited the 
$5,000 in an interest-bearing bank account. On July 21, 1937, ten 
years later, plaintiff surrendered her stock certificates to the defend- 
ants and received $5,000, upon the agreement, however, that this 
transaction should not prejudice any rights she might have to the 
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interest earned, which amounted to $1,876.63. The question sub- 
mitted was whether the plaintiff was entitled to this amount or 
whether it should go to the defendant directors for distribution 
pro rata to all the owners of the capital stock at the time of dissolu- 
tion. The New York Supreme Court, Appellate Division, Fourth 
Department, ruled that the plaintiff was entitled to this accumulated 
interest. Griffin v. Dyett et al.,29 N. Y.S.2d 486. Michael J. Larkin 
(George B. Grow, of counsel), of Rome, for plaintiff. Ferris, Burgess, 
Hughes & Dorrance (Thayer Burgess, of counsel ; George H. Kenny, 
on the brief), of Utica, for defendants. 

Reinstatement of corporation dissolved by proclamation held not 
to relieve president, as individual, from liability for goods he ordered 
in corporation’s name between time of dissolution and reinstatement. 
Defendant was president of a New York corporation which had been 
dissolved by proclamation of the Secretary of State in 1935 for non- 
payment of state franchise taxes. Thereafter he continued, as 
president, to order merchandise from ‘the plaintiff as he had done 
prior to the dissolution and this suit was brought against him as 
an individual to recover a balance due. The corporation had been 
later reinstated and defendant sought to evade liability by contending 
the reinstatement operated retroactively so as to validate the acts 
of defendant, as president, in ordering merchandise on the corpora- 
tion’s behalf, with the result that the corporation alone was liable. 
The Supreme Court, Putnam County, however, granted a motion for 
a summary judgment against the defendant, observing: “To approve 
the application of the statute which the defendant urges would 
encourage fraud and abuse. Under such a construction, a former 
officer of a dissolved corporation could obtain credit and then upon 
subsequent discovery of the nonexistence of the corporation, by 
merely paying arrears in franchise taxes, could shift the personal 
liability which the law would otherwise impose upon him back to 
the corporation.” Poritzky v. Wachtel, 27 N. Y.S.316. Ira Kadetsky 
of New York City, for plaintiff. Farbstein & Markowitz of New 
York City, for defendant. 


Wisconsin. 


Stockholder allowed complete examination of corporation’s books 
and records, although president of a competing concern. A stock- 
holder of respondent corporation, owning less than 2% of the capital 
stock, who was the president and general manager of a company 
which was a direct competitor of the respondent, sought, as a stock- 
holder, through his accountant, to examine the corporation’s records, 
books and accounts. The corporation sought to limit the stock- 
holder’s right to an examination of its stock record book and its 
general ledger, withholding examination of such records as would 
reveal the names of its customers, the prices at which merchandise 
was sold to them, the names of the sources of respondent’s raw 
material and supplies and the prices at which it purchased them. In 
this it was upheld by the lower court. Upon appeal, however, the 
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Wisconsin Supreme Court ruled that the inspection desired should 
have been allowed, indicating that the statutory right to inspection 
had been repeatedly held by that court to be an absolute right, and 
that “it is rather within the province of the legislature to modify or 
condition the exercise of this right than for the courts to withhold 
mandamus to enforce the right and thereby thwart the legislative 
will.” Pick v. Wesbar Stamping Corporation, Wisconsin Supreme 
Court, May 20, 1941. Commerce Clearing House Court Decisions 
Requisition No. 260033. 


Foreign Corporations 


Iowa. 


Service upon wholly-owned subsidiary as agent for parent un- 
licensed foreign corporation, upheld. A Delaware company operated 
a store in Iowa under an assignment of a lease originally given by the 
plaintiff below, an Iowa company. The entire capital stock of the 
Delaware company was owned by a New Jersey company, which, 
like the Delaware company, was a defendant below. The Delaware 
company had been authorized to do business in Iowa but had with- 
drawn prior to the institution of the suit. The New Jersey company 
had never been authorized in Iowa. Service of process had been 
made upon the former statutory agent of the Delaware corporation 
and upon the Attorney General. The lower court had held that such 
service was proper and, in view of the intimate relationship between 
the two foreign corporations, entered judgment against the New 
Jersey corporation as the real party in interest under the lease. Upon 
appeal, the latter corporation contended no valid service had been 
made upon it and contested the validity of the judgment. The United 
States Circuit Court of Appeals, Eighth Circuit, affirmed the judg- 
ment of the lower court, regarding the New Jersey company as doing 
business in Iowa and service upon the Delaware company as service 
upon its parent. Darling Stores Corporation v. Young Realty Com- 
pany,* 121 F. 2d 112. Commerce Clearing House Court Decisions 
Requisition No. 262865. George Cosson and George Cosson, Jr. 
(Eugene Frederick Roth, on the brief), of Des Moines, for the appellant. 
Robert J. Bannister (John E. Perry and Stipp, Perry, Bannister & 
Starzinger, of Des Moines, on the brief), for the appellee. (Appeal 
filed in the Supreme Court of the United States, August 18, 1941; 
Docket No. 521. Certiorari denied, October 13, 1941.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Iowa, page 303. 


New York. 


Partial recovery allowed in stockholders’ derivative action against 
directors of New Jersey corporation for payments made under by-law 
granting them specified percentages of profits in addition to their 
salaries. In a stockholders’ derivative action involving a by-law of 





The Corporation Journal 35 


the American Tobacco Company, a New Jersey corporation, adopted 
virtually by the stockholders, unanimously in 1912, recovery was 
sought for the corporation from the company’ s directors for alleged 
improper payments to certain of the company’s officers, the by-law 
providing for payments of specified percentages of annual profits 
over earnings to the president and each of five vice-presidents, in 
addition to their fixed salaries. The New York Supreme Court, 
Special Term, wrote an opinion of such unusual length that space 
permits little more than a reference to the opinion and an indication 
that a recovery of more than $2,000,000 was allowed, predicated upon 
the inclusion of improper items in the basis upon which distributions 
were made to these officers under the by-law. Heller et al. v. Boylan 
et al.,29 N. Y. S. 2d 653. 

Maintenance of office, coupled with twenty years’ activity in mak- 
ing purchases in state, regarded as basis for upholding service of 
process upon corporation. Service of process was upheld by the 
New York Supreme Court, Appellate Division, First Department, 
where made upon a corporation which had for more than twenty 
years made a large proportion of its purchases in New York, where 
it maintained an office with four employees, three of whom were 
buyers, upon one of which service had been made. A bank account 
was maintained for the company in the name of the latter, the cor- 
porate name appeared in the telephone directory, the building directory, 
on the door and it was indicated on the company’s letterheads that it 


had a New York office. The court stressed the fact that “the buying 
part of the business is as important as the selling.” Afleinhard, Greef 
& Co., Inc. v. Higginbotham-Bailey-Logan Co.,* 28 N. Y. S. 483. Com- 
merce Clearing House Court Decisions Requisition No. 262259. George 
Lion Cohen, of counsel (Arthur Leff with him on the brief), for 
appellant. Charles Adkins Baker, of counsel (Parker & Aaron, 
attorneys), for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,521. 


Texas. 


Suit dismissed where based upon service upon statutory agent after 
withdrawal, where cause of action arose out of state. Appellee, the 
defendant below, was a foreign corporation which had been authorized 
to do business in Texas, but had surrendered its permit, ceased to 
do business there and had withdrawn prior to service of process, 
which had been made upon the individual it had originally appointed 
as its resident agent for the service of process. By Texas statute, 
this designation was effective as long as the corporation was author- 
ized to do business in the state and for four years thereafter. The 
suit, originally instituted in a Texas county district court, had been 
removed to the United States District Court for the Southern District 
of Texas, which had dismissed it. Upon appeal, the United States 
Circuit Court of Appeals, Fifth Circuit, said: “There being no Texas 
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decision to the contrary, we construe this statute to apply, during 
the four years after the corporation ceased to do business therein, 
only to causes of action arising within the State of Texas. The 
appellee was not doing business in Texas at the time this suit was 
filed or at the time service was attempted or at any time since, and 
the cause of action here sued on arose beyond the boundaries of the 
State of Texas. Therefore, we think the court below committed no 
error in sustaining the motion to quash the process and dismiss the 
suit.” Stephens v. Richman & Samuels, Inc., 118 F.2d 1011. V. W. 
Taylor of Brownsville, Sid L. Hardin of Edinburg and George H. 
Berman of New York City for appellant. Sanford Solarz of New 
York City, W. B. Jack Ball of San Antonio and R. A. Hightower of 
Brownsville, contra. (Appeal filed in the Supreme Court of the United 
States, July 22, 1941; Docket No. 299. Certiorari denied, October 13, 
1941.) 


Service of process upon distributor for foreign magazine publish- 
ing company set aside. This suit was instituted by a citizen of Texas 
against a foreign magazine publishing corporation, not authorized to 
do business in Texas, which had a distributor in that state, who also 
acted for other magazine publishers. This distributor, under a con- 
tract with the corporation, purchased the company’s magazines which 
were shipped to him in interstate commerce, and then sold them to 
his customers, mailing monthly checks to the corporation at New 
York in accordance with the contract of purchase. Service of process 
made upon the distributor as alleged agent for the foreign corpora- 
tion was ordered quashed by the United States Circuit Court of 
Appeals, Fifth Circuit, which concluded that, under the circumstances, 
the defendant company was not within the jurisdiction of the lower 
court. Street & Smith Publications, Inc. v. Spikes,* 120 F. 2d 895. 
Neil P. Collum of New York City, and J. I. Kilpatrick and E. L. Klett 
of Lubbock, for appellant. G. E. Lockhart and Franklin D. Brown 
of Lubbock, for appellee. Commerce Clearing House Court Deci- 
sions Requisition No. 261883. (Appeal filed in the Supreme Court of 
the United States, August 4, 1941; Docket No. 336. Certiorari denied, 
October 13, 1941.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 547. 


Taxation 


California. 

Imposing foreign corporation’s franchise tax upon statutory 
method of allocation upheld, as opposed to separate accounting 
method, where business was unitary in character. In Butler Bros. v. 
McColgan, 102 P. 2d 776, (The Corporation Journal, December, 1940, 
page 280), the California District Court of Appeals, Third District, 
held that a foreign corporation, having in California one of its seven 
independently operated wholesale houses, was taxable under the Bank 
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and Corporation Franchise Tax Act for franchise tax purposes accord- 
ing to the separate accounting method, the court concluding that the 
company’s California earnings could have been accurately ascertained 
without the necessity of recourse to any arbitrary formula. Upon a 
further appeal, however, the California Supreme Court concluded 
that the corporation’s business was unitary in character and that the 
statutory method of apportionment was proper to determine Cali- 
fornia’s portion of the company’s income from the business carried 
on within and without the state. Butler Bros. v. McColgan, Franchise 
Tax Commissioner,* 111 P. 2d 334. Brobeck, Phleger & Harrison of 
San Francisco, for appellant. Earl Warren, Atty. General, and H. H. 
Linney, James J. Arditto and Valentine Brookes, Deputy Attys. 
General, (I'rank M. Keesling of Los Angeles, of counsel), for respond- 
ent. (Appeal filed in the Supreme Court of the United States, July 19, 
1941; Docket No. 283. Probable jurisdiction noted, October 13, 1941.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 827. 


Indiana. 


Indiana gross income tax held not to apply to Illinois sales of 
Indiana company followed by f. o. b., Chicago, shipments to Indiana 
customers effected by customers’ trucks or by truck carriers paid by 
the customers. Plaintiff Indiana corporation, which had paid the 
Indiana gross income tax on receipts from sales made from its Indiana 
plant to customers in that state, sought to recover from the Depart- 
ment of Treasury for gross income taxes it paid under protest on 
sales made to Indiana customers in connection with which goods 
stored in an Illinois warehouse were sold to the customers f. o. b. 
Chicago, Illinois, where the title passed, and transportation was 
effected to the customers’ places of business in Indiana by trucks 
either owned by such customers or by truck carriers engaged and 
paid by such customers. The Superior Court of Allen County gave 
judgment for the plaintiff, ruling that the sales in question were fully 
consummated in Illinois and were not subject to the Indiana Gross 
Income Tax Law, as the sales and shipments from Illinois to Indiana 
were exempt because made in the course of interstate commerce. 
Allied Mills, Inc. v. Department of Treasury of Indiana,* Superior 
Court of Allen County, April 24, 1941. Commerce Clearing House 
Court Decisions Requisition No. 259029. Barrett, Barrett & McNagny 
of Fort Wayne, for the plaintiff. Joseph M. McNamara, Deputy 
Attorney General, of Indianapolis, for the defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana, page 1480. 


Return to stockholders, upon dissolution of holding corporation, 
of shares of other companies previously exchanged by them for hold- 
ing corporation’s stock, held not taxable as “gross income.” The 
appellees had been successful in the lower court in obtaining a judg- 
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ment for the recovery of a gross income tax paid the Department of 
Treasury, the appellant, which had been levied on the theory that 
the receipt of certain shares of stock upon the dissolution of a cor- 
poration, in which they were stockholders, constituted “gross income” 
subject to tax. The company being dissolved had been formed under 
the Indiana law as a holding company by the stockholders of a realty 
company and a brewing company. The stockholders of these two 
companies had delivered their stock to the holding company and had 
received the holding company’s stock in exchange, share for share. 
Upon the dissolution of the holding company, a reversal of the 
original exchange was effected, and a gross income tax was exacted 
on the receipt by the stockholders of the realty and brewing com- 
panies of the stock originally held by them. The holding company 
had no other assets. The Indiana Supreme Court, after an examina- 
tion of the statutory definition of “gross income” contained in the 
Indiana Gross Income Tax Act of 1933, concluded that the assets 
distributed to the stockholders of the holding company did not con- 
stitute taxable gross income under that act, being “of the opinion 
that it was not the intention of the legislature to make the return 
of invested capital taxable under the clause ‘all receipts by reason of 
the investment of capital’ as used in this definition.” Department of 
Treasury v. Muessel et al.,* 32 N. E. 2d 596. Commerce Clearing 
House Court Decisions Requisition No. 255929. Omer Stokes Jackson, 
Attorney General, and Joseph P. McNamara, Deputy Attorney General, 


for appellant. Jones, Obenchain & Butler of South Bend, for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana, page 1470. 


Oklahoma. 


Unlicensed foreign corporation, making sales to consignees in state, 
not factors, in whom title vested just prior to the sales to consignees’ 
customers, held subject to income tax. Plaintiff in error, a foreign 
corporation not licensed to do business in Oklahoma and maintaining 
no office or place of business there, questioned the levy of an income 
tax, interest and penalty, upon it, contending it was not doing busi- 
ness in the state, because it was engaged exclusively in interstate 
commerce. It shipped merchandise to various consignees in Oklahoma 
for resale by the consignees. It retained title to all such merchandise 
until sale occurred by the consignee to his customer ; whereupon title 
vested in the consignee, and he became indebted to the foreign cor- 
poration. Title thus passed to the consignee and then to his customer. 
The appellee commission assessed the income tax based on the sales 
to the consignees of merchandise located within the state, contending 
this was “property owned and/or business transacted within the state” 
and equivalent of doing business there. The Oklahoma Supreme 
Court upheld the levy, stressing that, while there was an element of 
interstate commerce involved “it is the subsequent sale of goods 
located here that designates the transaction intrastate, if at all. How- 
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ever, as we view the decisions, the interstate feature described does 
not preclude the state from levying an income tax on income derived 
from business transacted within the state.” The court pointed out 
that this was not a factorage contract. It concluded that there existed 
“jurisdiction to tax” and a “taxable event” occurring within Oklahoma. 
Chain Belt Co. v. Oklahoma Tax Commission,* Oklahoma Supreme 
Court, September 9, 1941. Commerce Clearing House Court Deci- 
sions Requisition No. 265941. Ames, Cochran, Monnet, Hayes & 
Ames of Oklahoma City, and Wood, Warner & Tyrrell of Milwaukee, 
Wisconsin, for plaintiff in error. F.M. Dudley, A. L. Herr and C. D. 
Stinchecum of Oklahoma City, for defendant in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Oklahoma, page 1760. 


Pennsylvania. 


In valuing, for franchise tax purposes, capital stock of company 
registered to engage in real estate business, court excludes value of 
securities not related to business conducted in Pennsylvania. In a 
recent decision of the Court of Common Pleas of Dauphin County 
involving the value of the capital stock of a foreign corporation as 
the basis of its franchise tax, the defendant Delaware company had 
registered to do a real estate, construction and contracting business 
in Pennsylvania but had merely engaged there in the real estate busi- 
ness. Its charter authorized it to act as a holding company and held 
bonds and stocks valued at $835,853.38. Its principal office was in 
Philadelphia, where its business was transacted. It had a statutory 
office in Delaware but conducted no activities there. The court ruled 
that the value of the securities was to be deducted in arriving at the 
capital stock value to be allocated to Pennsylvania. It observed: 
“We confess that we are unable to see that these securities have any 
connection with the real estate business which the defendant was 
admittedly conducting here during the tax year. They were in no 
way incidental or appurtenant to that business.” The court found 
also that the company was not functioning as a holding company, 
either in Pennsylvania or in the state of its incorporation. It con- 
cluded that the mere holding of the securities and the collection of 
interest and dividends and the distribution of the proceeds to the 
stockholders did not constitute doing business in Pennsylvania as a 
holding company, and that the securities could enter into the general 
capital stock valuation only when used in business in Pennsylvania 
or as an incident to business conducted there. Commonwealth of 
Pennsylvania v. The Mundy Corporation,* Court of Common Pleas, 
Dauphin County, June 23, 1941. Commerce Clearing House Court 
Decisions Requisition No. 262742. Claude T. Reno, Attorney General, 
of Harrisburg, for Commonwealth. M. Clyde Sheaffer of Harrisburg 
and John R. Scholl of Philadelphia, for the taxpayer. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania, page 892. 
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Wisconsin. 


Assessment of subsidiary’s income tax, based on consolidation of 
parent and other subsidiaries’ income, ruled improper. Appellant, a 
Missouri corporation qualified in Wisconsin, was a subsidiary of a 
Michigan corporation having no property and transacting no busi- 
ness in Wisconsin. The Tax Commission had assessed the income 
tax of appellant for the years in question by consolidating the income 
of appellant with that of its parent and other subsidiaries of the 


parent company and, to arrive at appellant’s Wisconsin income, © 


applied to such consolidated income a percentage determined by taking 
the arithmetical average of three ratios similar to those established 
by Sec. 71.02(3)(d) for computing the income of a taxpayer doing 
business within and without the state. The Wisconsin Supreme 
Court reversed a decision of the Circuit Court for Dane County con- 
firming an additional assessment made by the Tax Commission on 
this basis, levied because of a contract existing between the parent 
and subsidiary corporations which permitted the subsidiary to earn 
annually 24% of the par value of its capital stock and under which 
the subsidiary purchased from the parent all of the products manu- 
factured by it. The Supreme Court of the state regarded the method 
employed as not in conformity with the statutory method, emphasizing 
that the statute, Sec. 71.25, required the subsidiary to be treated as 
an entity and its income to be established and that “the commission 
must comply and it may not do this by assigning to the subsidiary 
profits of the parent corporation from dealings with the subsidiary.” 
The court indicated that it was “the duty of the Tax Commission, 
under the statute, to determine the income which the taxpayer would 
have had had it not been for this income-diverting contract.” Burroughs 
Adding Machine Co. v. Wisconsin Tax Commission et al.,* 297 N. W. 
573. Commerce Clearing House Court Decisions Requisitions No. 
257477. Miller, Mack & Fairchild and Frederic Sammond of Mil- 
waukee, for appellant. John E. Martin, Atty. General, and Harold 
H. Persons, Asst. Atty. General, for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Wisconsin, page 1506. 


Correction 
The opinion in Brady et al. v. Tax Commission, 29 N. Y. S. 2d 88, digested on 
pages 17 and 18 of The Corporation Journal for October, 1941, was rendered by 
the New York Supreme Court, Special Term, Kings County. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Arkansas. Docket No. 190. E. E. Morgan Co., Inc. v. State for 
Use and Benefit of Phillips County, 150 S. W. 2d 736. (The Corporation 
Journal, October, 1941, page 10.) Liability of unlicensed foreign cor- 
poration to penalty for failure to obtain authority to do business where 
operating under contract with Federal government. Appeal filed, June 
19, 1941. October 13, 1941, Per curiam: The motion to dismiss is 
granted and the appeal.is dismissed for want of a substantial Federal 
question. 

CauiForN1A. Docket No. 283. Butler Brothers v. McColgan, Fran- 
chise Tax Commissioner, 111 P. 2d 334. (The Corporation Journal, 
November, 1941, page 38.) California Bank and Corporation Fran- 
chise Tax Act—allocation of income. Appeal filed, July 19, 1941. 
Probable jurisdiction noted, October 13, 1941. 


District oF CotumBia. Docket No. 226. United States of America 
ex rel. Fletcher v. Fahey et al., 121 F.2d 28. (The Corporation Journal, 
November, 1941, page 31.) Legality of creation of Home Owners’ 
Loan Corporation—failure to obtain charter. Appeal filed, June 
30, 1941. Certiorari denied, October 13, 1941. 


Iowa. Docket No. 521. Darling Stores Corporation v. Young Realty 
Company, 121 F. 2d 112. (The Corporation Journal, November, 1941, 
page 34.) Service of process upon unlicensed foreign corporation by 
serving wholly-owned subsidiary. Appeal filed, August 18, 1941. 
Certiorari denied, October 13, 1941. 


Micuican. Docket No. 617. Brown v. J. B. Simpson, Inc., (J. B. 
Simpson, Inc. v. Gundry et al., 298 N. W. 81, below). (The Corporation 
Journal, October, 1941, page 17.) Application of use tax to foreign 
corporation engaged in interstate commerce. Appeal filed, Septem- 
ber 15, 1941. 

PENNSYLVANIA. Docket No. 656. Johnson v. Fuller et al., 121 F. 
24618. (The Corporation Journal, October, 1941, page 9.) Reorgani- 
zation of capital structure—accumulated dividends of preferred stock- 
holders. Appeal filed, September 26, 1941. 


Texas. Docket No. 299. Stephens v. Richman & Samuels, Inc., 
118 F. 2d 1011. (The Corporation Journal, November, 1941, page 35.) 
Service of process on agent of foreign corporation after cessation of 
business in state—cause of action arising outside of state. Appeal filed, 
July 22, 1941. Certiorari denied, October 13, 1941. 

Texas. Docket No. 336. Street & Smith Publications, Inc. v. Spikes, 
120 F. 2d 895. (The Corporation Journal, November, 1941, page 38.) 
Service of process on foreign corporation—what constitutes doing 


—. Appeal filed, August 4, 1941. Certiorari denied, October 13, 
1, 


* Data compiled from CCH U. S. Supreme Court Service, 1941-1942. 
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Regulations and Rulings 


ARKANSAS—The Commissioner of Revenues has recently issued 
regulations for the assistance of taxpayers in complying with the Gross 
Receipts Tax Act of 1941. (Full text in Arkansas CT Service, begin- 
ning on page 7051.) 

District or CoLtumBia—Income from sales of personal property 
to the United States or the District of Columbia for use in the District 
is subject to taxation under the provisions of the District of Columbia 
Income Tax Act. (Opinion of the Corporation Counsel, District of 
Columbia CT, {[ 19-077.) 

The Federal excess profits tax and the Federal 10% defense tax are 
“income taxes” within the meaning of the District of Columbia Income 
Tax Act for the purpose of deductions from gross income. (Opinion 
of Corporation Counsel, District of Columbia CT, J 19-072.) 

FLoripa—Consigned merchandise is subject to the inventory tax 
provided under the Chain Store Tax Law, according to a ruling of 
the Attorney for the Comptroller’s Office. (Florida CT, J 49-013.) 

IpaHo—The Income Tax Regulations have recently been revised 
to conform to statutory changes effected by the 1941 Legislative 
Session. (Idaho CT, 1440 et seq.) 

Kentucky—A Kentucky corporation having its place of business 
in Louisville is liable for the Kentucky income tax on that part of its 
income made in doing construction work at Fort Knox, a military post 
of the United States. (Opinion of Attorney General, Kentucky CT, 
{| 14-588.) 

New Mexico—Rulings in connection with the Gross Income Tax 
have been revised to reflect 1941 statutory changes. 

TENNESSEE— When the charter of a foreign corporation authorizes 
it to engage in general construction work, contract for the building of 
houses, etc., and to build houses for sale or rent on its own account, and 
the company does engage in such operations, then it is doing business in 
Tennessee and must be domesticated in the state. (Opinion of the 
Attorney General, Tennessee CT, § .413.) 

An elevator company coming into the state for the purpose of 
installing an elevator is not required to domesticate in Tennessee, even 
though the company had installed another elevator in the state upon 
a previous occasion. (Opinion, Attorney General, Tennessee CT, { .412.) 

Texas—The Attorney General of Texas has ruled that the present 
stock transfer tax requirements do not indicate any legislative intent 
to tax an original issue of stock, authorized under the corporation’s 
charter and issued pursuant to subscription contracts. (Opinion to 
Comptroller of Public Accounts, Texas CT, J 60-903.) 

Utan—The Attorney General has advised the Governor of Utah 
that, in his opinion, the graduated chain store tax provided a 
Chapter 44, Laws of 1941, contains provisions which are invalid. (U 
CT, 77899.) (This act has been subjected to a referendum and will 


not go into effect unless and until it has been approved by the voters 


at the next general election in November, 1942.) 
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Some Important Matters for 
November and December 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 
Corporation System. 


AtaskA—Annual Corporation Tax due on or before January 1.— 
Domestic and Foreign Corporations. 


DeLawARE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 


District oF CoLtumBiA—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 


Grorcia—Annual License Tax Report and Tax due on or before Janu- 
ary 1—Domestic and Foreign Corporations. 


New York—Second installment of Franchise (Income) Tax of Busi- 
ness Corporations due on or before November 15 (or within 
30 days after notice, if given later than October 15; payable not 
later than January 15, in any event).—Domestic and Foreign 
Business Corporations other than real estate and holding 
companies. 

Supplementary. Franchise Tax Return (Form 60 CT) due 
on or before November 30.—Domestic and Foreign Corpora- 
tions organized or qualified between May 15 and November 1 
of current year. 


Unitep States—Fourth Installment of Income Tax imposed for the 
calendar year 1940 due on or before December 15.—Domestic 
Corporations and Foreign Corporations having an office or place 
of business in the United States. 





The Corporation Trust Company’s 


Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental! pamphlets, any of which will be sent without charge 
te readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N.Y. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—all reflecting the 
amendments adopted in 1941. 


Amendments to Delaware Corporation Law, 1941. Contains complete 


text of the amendments adopted at the 1941 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


Spot Stocks—and Interstate Commerce. Treats, in a gencral and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 


184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 


reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 


giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qual fied as foreign in any states and utilizing their business employes 


as statutory representatives are sometimes left defenseless in personal damage 
and other suits. 


A Corporation's Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 


decisions of great significance to attorneys of corporations qualified in one or 
more states. 





Opening a rich new field 
of opportunity for the lawyer . . . 


FEDERAL 


ADMINISTRATIVE 
PROCEDURE 


A Guide to the 


Federal Government 


A new CCH loose leaf Service especially designed to re- 
port constantly and completely on the organization and 
procedures of federal agencies and activities—a field of 
law and regulation already of tremendous scope and im- 
portance, daily increasing in size, influence, and authority. 


Write for Complete Details 


CommERCE) CLEARING HOUSE, INO, 


LOOSE LEAP SERVICE DIVISION OF THE CORPORATION TRUST COMPANY 


Empire Strate BLOG. 214 N. MICHIGAN Ave. 


MUNSEY BLOG. 
New Yor CHICAGO 


WASHINGTON 





120 BROADWAY, NEW YORK, N. Y. 


THE; COREORATION) TRUST: COMPANY Sec 0h PL 


Permit No. 


Postmaster—If undeliverable For Any Reason, notify 
sender, stating reason (and new address, if known, 


if addressee has moved) on postage for 
which is guaranteed. 


Small trucking company in Jersey 
City with depot just across state line 
... large manufacturer in Detroit 
with branches in 48 states . . . attor- 
neys for both find exactly the same 


helpfulness, same saving of worry, 


same elimination of uncertainty, in 
Corporation Trust representation. 
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